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KAMBIiYO SENETLERININ ULUSLARUSTU NIiTELIGIi VE
ULUSLARARASI ALANDA TEDAVUL KABILIYETI

Docg. Dr. Ozlem KARAMAN COSGUN
Marmara Universitesi Hukuk Fakiiltesi Ticaret Hukuku Anabilim Dali

OZET

Kambiyo senetleri polige, bono ve ¢ek olmak iizere sinirli sayida diizenlenmistir. Bu
senetler kamu itimadina mazhar senetler olup, uluslararasi ticaretin gelismesi siirecindeki
ihtiyaglar ¢ergevesinde ortaya ¢ikmis, sekillenmis ve bugiinkii hallerini almiglardir. Nitekim
bu ozellikleri, diger hukuk kurumlarinin ¢ogundan farkli olarak, kambiyo senetlerinin
uluslararas1 alanda yeknesak diizenlemelere tabi tutulmasi arayislarina yol agmistir. Yakin
sirecte yasadigimiz yeni Kanun yapma siirecinde birgok kurumda genis kapsaml
degisiklikler yapilmasina, Bor¢lar Kanunu, Tiirk Ticaret Kanunu, Sermaye Piyasasi Kanunu,
Hukuk Muhakemeleri Kanunu yeniden kaleme alinmasina karsin, bu siirecte en az degisen
kurum kiymetli evrak ve bu kapsamda da kambiyo senetleri olmustur. Nitekim TTK genel
gerekcesinde de ifade edildigi lizere, Avrupa iilkelerinde kambiyo senetleri ile ilgili neredeyse
hi¢ degisiklik yapilmayarak 1930 ve 1931 tarihli Konvansiyonlara ve bunlarla olusturulan
ortak hukuka baglh kalinmistir. Bu durum dahi, kambiyo senetlerine iliskin uygulamanin,
diizenlemelerin uluslar iistii niteligini net bir sekilde ortaya koymaktadir.

Kambiyo senetlerinin uluslararasi ticarette duyulan ihtiyaclar sebebiyle ortaya ¢ikmast
ve gelismesi, bu senetlerin uluslar stii niteligi, hukuk giivenliginin saglanmasi bakimindan
diger senetlerden farkli 6zellikler tasimalarini zorunlu kilmistir.

Kambiyo senetlerinin her ii¢ tiiri de siki sekil sartlarima tabidir. Senet metnine
yazilmasi zorunlu kayitlar kadar, yazilmasi yasak kayitlar da biiyilk 6nem tasimakta, bu
kayitlar kambiyo senedi vasfinin kazanilmasi ya da kaybedilmesi neticesini ortaya
cikarabilmektedir. Bu o6l¢iide etkili s6z konusu kayitlar higbir tereddiide yol agmayacak
sekilde belirlenmeli ve herkes tarafindan bilinmelidir ki, senedin tedaviilii sirasinda kisiler,
senedin niteligi ve giicii konusunda yanilgiya diismesinler. Ayni sekilde kambiyo senetleri ile
ilgili olarak yapilacak her tiirlii islem de siki sekil sartlarina sahiptir. Senet metnine bakarak
senedi elinde bulunduran kisinin gercek hak sahibi olup olmadig1 kolaylikla tespit edilebilir.
Kambiyo senetlerine giiven temin edilebilmesi, ozellikle uluslararast alanda tedaviil
kabiliyetinin saglanabilmesi acisindan tiim bu hususlar biiylik 6nem tagimaktadir.

Kambiyo senetlerinin uluslar {istii niteligi bakimindan 6nem tasiyan bir diger ozellik,
miicerretlik ilkesidir. Ticaret hayatinin dinamikligi ve uluslararas ticaretin ortaya ¢ikardig:
ihtiyacglar sebebiyle giiniimiizdeki seklini alan kambiyo senetleri, ¢ogunlukla temel borg
iligkisinin taraflar1 arasina kalmamaktadir. Senet diizenlendikten sonra tedaviile ¢ikmakta,
temel borg iliskisine taraf olmayan ii¢lincii kisilerin zilyetligine ge¢cmektedir. Bu durumda
diger senetlerden farkli olarak kambiyo senetlerinin temel borg iliskisinden ve bu iliskideki
aksakliklardan etkilenmemesi gerekir. Emre ve hamiline yazili senedin hamili, tarafi olmadig1
borg iligkilerindeki sahsi defilerden etkilenmeyecegine giivenmelidir. Aksi halde senedin
tedaviil kabiliyeti ortadan kalkacak, evleviyetle uluslararasi ticarette kullanilmasi da miimkiin
olmayacaktir. Bu kapsamda kambiyo senedinin kurucu nitelikte kiymetli evrak olmasi yani



kambiyo senedinin diizenlenmesi ile temel borg iliskisinin yaninda ancak ondan bagimsiz yeni
bir alacak hakki kurulmus olmasi da 6nemlidir. Ayrica imzalarin istiklali ilkesi ile de senedin
iizerindeki imzalarin sthhatinden kambiyo senedinin etkilenmesine izin verilmemektedir.

Kambiyo senetlerinin kamu itimadina mazhar olmasi da uluslararasi ticaret alaninda
biiyiik onem tasir. Gerek devredenin tasarruf yetkisi, gerek senette miindemi¢ hakkin varligi
ve kapsami, gercegi yansittigi hususunda senedi devralanin iyiniyeti korunmaktadir.

Tiim bu hususlar goz Oniinde bulundurularak Teblig’de, uluslararas: ticaret ve
milletlerarasi 6zel hukuk bakimindan 6nem tagiyan kambiyo senedinin unsurlari, sekil sartlari,
miicerretlik ilkesi, hamile kars1 ileri siirtilebilecek ve siiriilemeyecek defiler ile yine imzalarin
istiklali ilkesi, miiteselsil sorumluluk vb. hususlar iizerinde durulacaktir. Bu hususlarin,
uluslararas1 ticarette neden Onem tasidiklari, etkileri ele alinacak, kambiyo senetlerinin
uluslararasi ticarette ve milletlerarast 6zel hukukta yeri ve Onemi ortaya konulmaya
calisilacaktir.

Anahtar Kelimeler: Kambiyo senetleri, Uluslararasi Ticaret, Teknolojik Geligmeler.
ABSTRACT

Bills of exchange are listed numerus clausus as policy, promissory note and check.
Bestowed with public confidence, these documents had emerged as a result of and shaped
with the needs related to the development of international trade and accordingly, reached their
current global position. Hence, contrary to many other legal concepts, these particular features
also paved the way for the search to uniformly regulate bills of exchange around the globe.
Even though, as part of the law-making process that Turkey has recently gone through, there
have been many substantial changes and amendments in many legal institutions and new
legislations have been adopted, including the new Code of Obligations, the Turkish
Commercial Code, the Code on Capital Markets, the Code of Civil Procedure, the legal
concept that has been affected the least in this process has been bills of exchange. In fact, as
stated in the general recitals of the Turkish Commercial Code, European countries stayed
committed to the Conventions dated 1930 and 1931 as well as the common legal order set by
these Conventions by not making almost no amendments. Even this situation, by itself, clearly
shows the supranational nature of the practice and regulations concerning bills of exchange.

The emergence and development of bills of exchange due to the needs of international
trade and the supranational nature of these bills made it mandatory for them to carry certain
features, which other documents do not possess, in order to guarantee legal certainty.

All three types of bills of exchange are subject to strict form requirements. Both the
statutory components and the prohibited components of a bill are of a high importance and
these components may lead to the acquisition or loss of the nature of bill of exchange. As
these components are of such high importance, they should be determined by leaving no room
for doubt and they should be known to everyone in order for people not to mistake regarding
the nature and the power of the bill in the course of its circulation. Similarly, all kinds of
transactions concerning bills of exchange are also subject to strict form requirements. It is
easy to determine whether the holder of a bill of exchange is its rightful owner by examining



the text of the bill. All these points are of high importance in order for bills of exchange to be
bestowed with trust and particularly to guarantee their international circulation.

Another feature of bills of exchange that is important in respect of their supranational
nature is the principle of abstraction. Bills of exchange, that have reached their current status
as a result of the dynamic nature of trade and the needs of international trade, often do not
stay within the parties of the underlying relationship. After their issuance, bills of exchange
can be circulated and third parties, who are not party to the underlying relationship between
the drawer and the beneficiary, can become their holders. Consequently, unlike other
documents, bills of exchange should not be legally affected from the underlying relationship
and the legal defects in this relationship. The holder of a bill payable to order and bearer
should be in a position to know that it shall not be affected by the personal defenses arising
from legal relationships which it is not a part of. Otherwise, the bill’s capacity to circulate will
cease to exist and thus, it shall be impossible for it to be used in international trade. In this
context, it is also important for the bill of exchange to be of a constituent nature, i.e., a new
claim should arise in addition to and independently of the underlying relationship upon the
issuance of the bill of exchange. Furthermore, thanks to the principle of independence of
signatures, any problems regarding the validity of the signatures on a bill of exchange does
not affect the validity of the bill of exchange.

The fact that bills of exchange have been bestowed with public confidence is also of
high significance concerning international trade. Through this principle, the good faith of the
transferee concerning both the power of disposition of the transferor and the existence and the
scope of the inherent right in the bill is legally protected.

Taking all these matters into consideration, we will be trying to discuss, in the
presentation, various issues regarding bills of exchange, a concept that is important for both
international trade and private international law, including the elements of a bill of exchange,
its form requirements, principle of abstraction, personal defenses that can and cannot be put
forward against the holder as well as the principle of independence of signatures and joint
liability. We will be trying to examine why these issues are considered important in
international trade and what type of effects they have. We will also try to discuss the role and
importance of bills of exchange in international trade and private international law.

Keywords: Bills of exchange, International Trade, Technological Developments.



YABANCILIK UNSURU TASIYAN KAMBIiYO SENETLERI SEBEBIYLE
UYGULAMADA KARSILASILAN SORUNLAR

Dr. Fatma KARAMAN ODABASI
Anayasa Mahkemesi Hakimi

OZET

Kambiyo senetlerinin ticari hayattaki fonksiyonu ve devir kabiliyeti dikkate
alindiginda 6zellikle uluslararasi ticaretin hiz kazandig1 giiniimiizde bu senetlerin yabancilik
unsuru igermesi ve yaygin olarak yabancilik unsuru tasiyan bir ticari iligkinin konusunu
olusturmasi durumu ile siklikla karsilasilmaktadir. Yabancilik unsuru, kambiyo iligkisinde yer
alan kigilerin (kesideci, lehtar, ciranta, avalist, hamil, muhatap gibi) yabanci uyruklu
olmasindan kaynaklanabilecegi gibi kambiyo senedi ile ilgili islemlerin (keside yeri, 6deme
yeri, cironun yapildigi yer, kabule arz edilen yer gibi) ayn iilkelerde gergeklestirilmis
olmasindan da kaynaklanabilecektir. Yine bir kambiyo senedi dolayisiyla ayni anda birden
fazla yabancilik unsuru igeren bir uyusmazlikla karsilasilmasi da miimkiindiir.

Uygulamada ¢ogu zaman yabancilik unsuru tasiyan kambiyo senetlerinin diger
kambiyo senetleri ile benzer sekilde bu senetlere mahsus haciz yoluyla takibe konu edildikleri
goriilmektedir. Bu takip yolunun secilmesi i¢in senedin mutlaka kambiyo senedi vasfi
tagimasi gerekmekte olup bu hususun gerek icra asamasinda gerek uyusmazIigin dava konusu
edildigi hallerde mahkemece Oncelikle géz 6ne alimmasi ve ¢oziime kavusturulmasi gerekir.
Ancak senedin kambiyo senedi vasfi tagiyip tasimadigina iliskin yapilacak degerlendirmeyi,
senedin sekline iligkin uyusmazlikla karigirmamak uyusmazligin ¢oziimiinde dogru
degerlendirme yapabilmek bakimindan son derece Onemlidir. Yabanci unsurlu senedin
kambiyo senedi vasfi tasidiginin tespitinden sonra ise kiymetli evrak hukuku yoniinden
taraflar arasindaki uyusmazligin adlandirilmast ve uygulanacak hukuka iligkin kanunlar
ihtilafi kurallarindan hareketle yetkili hukukun tespit edilmesi ve nihayet uyusmazligin
esasiin yetkili hukuk kurallarina gére ¢oziimlenmesi gerekecektir. Yabanct unsurlu kambiyo
senetleri bakimindan taraflar arasinda ortaya ¢ikmasi muhtemel uyusmazliklar ehliyet ve sekil
gibi senedin gecerlilik sartlarina iliskin bulunabilecegi gibi senet {lizerindeki haklarla ilgili
diger konulara iligskin de olabilecektir. Uyusmazligin ¢oziimiinde belirtilen agsamalarin isabetli
bir sekilde uygulanip uygulanmadigi ve bu konuda aksayan yonler konuya iligkin yargi
kararlarinin irdelenmesi suretiyle degerlendirilecektir.

Ote yandan uygulamada yetkili yabanci hukukun tespiti ile uyusmazligin esastan
¢cOziimiini saglayacak yabancit mevzuat hiikiimlerinin belirlenmesinin mahkeme yoniinden
0zel ve teknik bir bilgi olup olmadig1 hususu da ayrica tartisma konusu olup; bu alandaki 6zel
ve teknik bilginin ne oldugu ve siirlar1 yargi igtihatlariyla ortaya konulacaktir.

Ozetle kambiyo senetlerinden &zellikle ¢ekin bankaya ibrazi asamasinda yabancilik
unsuru dolayisiyla karsilagilmast muhtemel problemler ile yabancilik unsuru tagiyan kambiyo
senetlerine iliskin uyusmazliklarin yargisal yollarla ¢6ziimiinde karsilasilan sorunlarin ilgili
yargi ictihatlart da ortaya konulmak suretiyle irdelenmesi, bu alandaki giincel sorunlarin
tespiti, bu sorunlar karsisinda uygulamanin nasil sekillendigi 6rneklerle agiklanacaktir.



Anahtar Kelimeler: Kambiyo senetleri, Yabancilik unsuru, 6102 sayili Tiirk Ticaret
Kanunu.

ABSTRACT

Taking into consideration the function of bills of exchange and their capacity to
circulate in commercial life, it is often possible for bills of exchange to include foreign
element and to be frequently subject to commercial relationships involving foreign elements.
This is especially true in modern times, since international trade is gaining momentum.
Foreign element in this context may be a result of either the nationality of the persons
involved in the relationship (drawer, beneficiary, endorser, avalist, holder, addressee etc.) or
the fact that transactions regarding the bill of exchange (place of issue, place of payment,
place of endorsement, place of presentation for acceptance, etc.) take place in different
countries. It is also possible to encounter a dispute involving more than one foreign element
with regard to a bill of exchange.

In practice, similar to other bills of exchange, bills of exchange involving foreign
elements are generally made subject to the special type of enforcement proceeding for the
collection of debts arising out of bills of exchange. In order for this type of enforcement
proceeding to be initiated, the bill must carry all the qualities to be accepted as a bill of
exchange. Therefore, it is necessary for enforcement offices in the stage of enforcement and
for courts in the stage of litigation to take this into consideration at the outset and find a
solution. However, it is of utmost importance not to confuse the assessment regarding whether
a bill qualifies as a bill of exchange with a dispute concerning the form of the bill. After
concluding that a bill involving foreign elements carries the qualities to be accepted as a bill
of exchange, the dispute between the parties should be classified from the point of law of bills
of exchange, the applicable law should be determined through the application of the relevant
conflict of laws rule and finally, the merits of the dispute should be resolved pursuant to the
applicable law. Potential disputes that may arise regarding bills of exchange involving foreign
elements may be related to the conditions of validity of the bill, such as capacity and form, or
to other issues regarding the rights on the bill. We will try to discuss whether these steps to be
followed in the resolution of disputes are correctly applied in practice as well as the
problematical aspects in this field, by examining related court decisions.

On the other hand, it is also debated whether the determination of the applicable law
and the ascertainment of the applicable provisions of the said law constitutes a special and
technical information for the court. We will also discuss in the light of court decision what the
special and technical information in this field is and the limitations thereof.

In brief, we will try to explain the problems likely to be encountered due to the foreign
element during the submission of the cheque to the bank and the problems encountered in the
judicial resolution of the disputes related to bills of exchange involving foreign elements by
also mentioning the related court decisions, to determine the recent issues in this field and to
explain how the practice is shaped vis-a-vis these issues by giving concrete examples.

Keywords: Bills of exchange, Foreign element, Turkish Commercial Code no. 6102.



KAMBIYO SENETLERINDE TAHKIM KAYDI

Ars. Gor. Dr. Sinan SARIKAYA
Marmara Universitesi Hukuk Fakiiltesi Ticaret Hukuku Anabilim Dali

Ars. Gor. Merve SARIKAYA
Marmara Universitesi Hukuk Fakiiltesi Ticaret Hukuku Anabilim Dali

OZET

Kambiyo senetleri, miicerretlik ve kamu itimadina mazhar olma gibi kendine 6zgii
ozellikleri dolayisiyla hiz ve giiven ihtiyacina hizmet etmektedirler. Kambiyo senetleri her ne
kadar diizenleyen ile lehtar arasindaki bir temel iliski dolayisiyla diizenlese de, bir kambiyo
senedi keside etmekle ve senedin zilyetliginin lehtara gecirilmesi ile bu temel iliskiden farkli
yeni bir bor¢ ortaya ¢ikmaktadir. Bu borg, temel iliskiden bagimsiz ve onun gegerliliginden
etkilenmeyen; senedin li¢iincii bir kisiye ciro yoluyla devri halinde ise temel iliskideki
sakatliklarin bilerek borglu zararina hareket etmeyen hamillere dermeyanini1 engelleyen bir
borgtur.

Kambiyo senetlerinde miicerretlik kavrami, bu senetlerin “kayitsiz ve sartsiz” olmasi
noktasinda karsimiza g¢ikmaktadir. Kambiyo senetleri kural olarak kayit ve sart ihtiva
etmeseler de bu senetlere, gerek kanun koyucunun diizenledigi gerekse uygulamada ortaya
cikan birtakim ihtiyari kayitlar konabilmektedir.

Kambiyo senetlerine konulabilen kayitlardan biri de tahkim kaydidir. Taraflar senedin
metnine, aralarinda ilgili senet dolayisiyla cikacak olan uyusmazliklarin tahkim yoluyla
coziimlenecegine iliskin bir kayit koyabilirler. Bu halde, gerek kambiyo senetleri hukuku
gerek tahkim hukuku baglaminda ¢esitli sorunlar ortaya ¢ikmaktadir. Bu ¢alismada kambiyo
senetlerine konan tahkim kayitlarinin meydana getirecegi sorunlar kiymetli evrak ve tahkim
hukuku diizenlemeleri birlikte ele alinmak suretiyle ¢oziimlenmeye calisilacaktir.

Ele alinacak ilk sorun senet iistiine konulan tahkim kaydinin, tahkim soézlesmesinin
yazili olmasi sartin1 (HMK m. 412/11I; MTK m. 4/1I) karsilayip karsilamadigidir. Ozellikle
senedi elinde bulunduran lehtar/hamilin senette imzasinin gdéziikmemesi olgusu bu sorunu
tartismaya deger kilmaktadir. Ayrica kesidecinin koydugu tahkim kaydinin senedi ciro
yoluyla devralan kisileri baglayip baglamadigi; bu halde cirantalarin tahkim iradesinin var
olup olmadigi; birlesme boliinme ile tiir degistirme, miras gibi kiilli halefiyet hallerinde
tahkim kaydimin akibeti; cirantalarin tahkim kaydi koyup koyamayacaklar1 yahut cirantalarin
bu kaydi ¢izip ¢izemeyeceklerine iliskin degerlendirmelerde bulunulacaktir.

Calismada son olarak, senedin iizerindeki tahkim kaydinin ayni zamanda taraflar
arasindaki temel iligkiye atif yapmast halinde, bu durumun miicerretlik ilkesi ve senedin
gecerliligine etkisi ele alinacaktir. Yine kambiyo senedinin gecersiz oldugu hallerde, senedin
adi senet olarak varligini silirdiirmesi karsisinda, tahkim sodzlesmesinin bundan nasil
etkilenecegi tartisilacaktir.

Anahtar Sozciikler: Kambiyo senetleri, Tahkim, Miicerretlik ilkesi.
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ABSTRACT

Bills of exchange serve the need for speed and trust due to their unique characteristics
such as being abstracted and having public trust. Although the bills of exchange are issued
due to a basic relationship between the drawer and the beneficiary, a new debt apart from this
basic relationship emerges by drawing a bill of exchange and transferring the possession of
this bill to the beneficiary. This debt is independent from the underlying relationship and not
affected by its validity; In the case of the transfer of the bill to a third party through
endorsement, it is a debt that prevents the disabilities in the basic relationship from the bearers
who do not knowingly act to the debtor's loss.

The concept of abstraction in bills of exchange emerges at the point that these bills are
"termless and unconditional". Despite the bills of exchange do not contain terms and
conditions as a rule, some optional records which regulated by the legislator or in practice,
can be placed on these bills.

One of the records that can be placed in the bills of exchange in practice is the
arbitration clause. The parties may put a record in the text of the bill stating that the disputes
between them due to the relevant bill will be resolved by arbitration. In this case, various
problems emerge in the context of both the bills of exchange and the arbitration law. In this
study, the problems arising from arbitration records placed on bills of exchange will be tried
to be resolved by taking into account negotiable instruments and arbitration laws together.

First problem that will be handled in the study is whether the arbitration clause itself
shall meet the requirement that the arbitration agreement shall be in written (Civil Procedure
Code Art. 412/111; International Arbitration Code Art. 4/IT). It is worth to discuss since the
signature of the beneficiary/holder who possess the bill, does not appear on the bill of
exchange. Also, it is going to be evaluated that if arbitration clause put by drawer can be
binding for endorsers, in this case, whether the endorsers can be accepted to have an explicit
arbitration will; the legal consequence of arbitration clause in the cases of total subrogation
such as mergers and acquisition, inheritance and if the endorsers can put the arbitration clause
or cancel it.

Lastly, it is going to be considered the effect of the abstraction principle and the
validity of the bill if the arbitration clause indicates the basic relationship. Again, it is going to
be discussed that where the bills of exchange are invalid, how the arbitration agreement will
be affected by the fact that the bill continues to exist as an ordinary debt.

Keywords: Bills of exchange, Arbitration, Principle of abstraction.
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TURK KANUNLAR iHTILAFI KURALLARINA GORE
YABANCILIK UNSURU TASIYAN BONOYA BAGLI UYUSMAZLIKLARDA
UYGULANACAK HUKUK

_ ) Dr. Ogr. Uyesi Ebru SENSOZ MALKOC
Istanbul Ticaret Universitesi Hukuk Fakiiltesi Milletlerarasi Ozel Hukuk Anabilim Dali

OZET

Yabancilik unsuru tasiyan bir senede bagli uyusmazliklar hakkindaki davada, Tiirk
hakimince, Oncelikle, bu senedin, kambiyo senedinin ve kiymetli evrakin, calismamiz
ozelinde, bononun genel niteliklerini tasiyip tasimadigi tespit edilmelidir. Bu inceleme,
milletlerarasi1 6zel hukukta vasiflandirma sorunu olarak adlandirilmakta olup, vasiflandirma,
hakimin hukuku olan Tiirk hukukuna gore, dolayisiyla, 1 Temmuz 2012 tarihinde yiiriirlige
giren 6102 sayili Tiirk Ticaret Kanunu'nda (6102 sayili TTK) yer alan ilgili hiikiimler
cercevesinde yapilmalidir. Bu senedin, 6102 sayili TTK’ya gore, kambiyo senedinin genel
ozelliklerini tasidig1 ve bu nedenle bir kambiyo senedi (emre yazili senet-bono) niteliginde
oldugu tespit edilirse, bir sonraki asamada, bu kambiyo senedine bagli uyusmazliklar
hakkinda alt vasiflandirmalar yapilarak, bono niteliginde olan bu senedin seklen veya ehliyet
bakimindan gecerli olup olmadigina uygulanacak hukuk, bononun hiikiim ve sonuglarina
uygulanacak hukuk, bononun 6denmesine uygulanacak hukuk, kambiyo senedi iligkisinden
kaynaklanan sebepsiz zenginlesme davasina uygulanacak hukuk ve bononun g¢alinmasi ve
kaybolmasi halinde uygulanacak hukuk ayr1 ayr tespit edilmelidir. Kural olarak, yabancilik
unsuru tastyan 6zel hukuka iligkin islem ve iligkilerden dogan uyusmazliklarda, 27.11.2007
tarih ve 5718 sayil Milletleraras1 Ozel Hukuk ve Usul Hukuku Hakkinda Kanun’un (5718
sayilll MOHUK) ilgili hiikiimleri uygulanacak olsa da, yabancilik unsuru tasiyan kiymetli
evraka (¢ek, police, bono) iliskin uyusmazliklarda uygulanacak hukukun tespitine yarayan
kanunlar ihtilafi kurallari 6102 sayih TTK’min “Kanunlar Ihtilafi” bashikli 766 ila
775.maddeleri arasinda yer almaktadir. 6102 sayilt TTK’nin madde 778/1/j bendi atfiyla,
kanunlar ihtilafina iliskin 766 ila 775. maddeleri arasindaki hiikiimler bonolar hakkinda da
uygulanir. Calismamiz kapsaminda, 6102 sayili TTK’da yer alan ve bonoya iliskin
uyusmazliklarda uygulanacak hukukun tespitine yarayan 6zel kanunlar ihtilafi kurallarinin
incelenmesi amaclanmaktadir.

Anahtar Kelimeler: Bono, Kanunlar ihtilafi, Uygulanacak hukuk, 5718 sayili
MOHUK, 6102 say1li Tiirk Ticaret Kanunu.

ABSTRACT

In the case regarding the disputes arising from a bill including a foreign element, the
Turkish judge shall first determine whether this bill carries the general characteristics of a bill
of exchange, negotiable documents and in particular a promissory note. This examination is
called as qualification problem in private international law and qualification should be done in
accordance with the Turkish material law, which is the law of the judge (/ex fori) within the
framework of the relevant provisions of the Turkish Commercial Code (TCC no 6102), which
entered into force on 1 July 2012. If it is determined that this bill has the general
characteristics of the bills of exchange and a promissory note according to the TCC no 6102
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and therefore sub-qualifications are made about the disputes related to this promissory note
and the law to be applied whether the promissory note is valid in terms of form or legal
capacity and the law to be applied to the legal consequences, the law to be applied to the
payment, the law to be applied in case of unjust enrichment related to the nonpayment of
promissory note and the law to be applied in the annulment case to be filed in case of loss or
theft of the bill and the law applicable to the measures to be taken in that case, must be
determined separately. As a rule, in disputes arising from transactions and relations related to
private law with a foreign element, although the relevant provisions of the International
Private Law and Procedural Law no 5718 (IPPL) dated 27.11.2007 will be applied, in the
disputes related to the negotiable documents (check, policy, promissory note) bearing foreign
elements, the conflict of laws rules, which are stipulated in the articles 766 to 775 of the TCC
under the title ‘Conflict of Laws’ The provisions between articles 766 and 775 with reference
to article 778/1/j of the TCC, will also be applied for promissory notes. Conflict of laws rules,
which are regulated in special laws as TCC, will primarily be applied. Within the scope of our
study, it is aimed to examine the relevant conflict of laws rules in the TCC in details.

Keywords: Promissory notes, Conflict of laws, Applicable law, Turkish Private
International Law no 5718, Turkish Commercial Code no 6102.

THE LAW APPLICABLE TO DISPUTES
ARISING FROM A PROMISSORY NOTE WITH A FOREIGN ELEMENT
ACCORDING TO TURKISH CONFLICT OF LAWS RULES

In Article 1 and 2 of the Law on International Private and Procedural Law (IPPL)
dated 27.11.2007 and numbered 5718, it is stated that Turkish courts cannot directly apply
Turkish material law in disputes arising from transactions and relations related to private law
with foreign elements and also it is stated that the material law to be applied will be
determined by the method shown in this law. In any case, international conventions, of which
Republic of Turkey is a party, are reserved (IPPL Art. 1 /2) and conflict of laws rules
regulated by special laws, besides regulated in IPPL, ‘to determine the material law which
will be applied to the disputes arising from transactions and relations involving foreign
elements’, will primarily find an application area.

In the case regarding the disputes arising from a promissory note including a foreign
element, the Turkish judge shall first determine whether this bill carries the general
characteristics of a bill of exchange, negotiable documents and in particular a promissory
note. In this case, the problem arises, according to which law the general characteristics of a
bill of exchange, negotiable documents and in particular a promissory note, will be
determined. In private international law, this problem is called the qualification problem. In a
case that has an element of foreigness, the Turkish judge, as a rule, makes the qualification
according to the Turkish law, which is the law of the judge (/ex fori). Then, in this case, the
Turkish judge should first look at whether the promissory note which is the subject of the
claim, carries the general characteristics of the negotiable instruments, bills of exchange and
in particular a promissory note accepted in Turkish law. This examination should be made
within the framework of the relevant provisions of the Turkish Commercial Code no. 6102
(TCC), which is entered into force on July 1, 2012.
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If the judge is of the opinion that this document has the general characteristics of the
bills of exchange according to Turkish law and therefore is a bill (promissory note), at a later
stage, by making sub-qualifications about the disputes related to this promissory note, (1) the
law to be applied to whether this promissory note is valid in terms of form or (2) in terms of
legal capacity, (3) the law to be applied to the legal consequences of this promissory note and
(4) the law to be applied to the payment for promissory note, (5) the law to be applied in case
of unjust enrichment related to the nonpayment of promissory note and (6) the law to be
applied in the annulment case to be filed in case of loss or theft of the bill and the law
applicable to the measures to be taken in that case. As a rule, although the relevant provisions
of the IPPL will be applied in transactions and relations related to private law with foreign
elements, the conflict of laws rules that are used to determine the law to be applied in disputes
regarding negotiable documents (check, policy, promissory note) with foreign elements are
stipulated in the TCC in the articles 766 to 775. The provisions between articles 766 and 775
regarding conflict of laws, with reference to article 778/1/j of the TCC, will also be applied to
bonds. In cases where there are no provisions in the TCC, as it is a general law, IPPL will be
applied together with the TCC.

The legal nature of a bill or bond, with a foreign element should be legally qualified as
a promissory note according to Turkish material law as a lex fori. The law to be applied to the
legal consequences of borrowing on the promissory note is subject to the law of the place of
debt (place of signature) (TCC Art. 770 /2) for the borrowers, but for the drawer, the place of
payment (TCC Art. 770/1). As an example of the issues within the scope of the law to be
applied to the borrowing with bonds, the type and scope of the liability of the bond debtor,
whether the defenses can be put forward, whether the persons who become indebted with the
bond will not be able to include some records (such as the interest requirement) on the bond,
in which cases it can be requested to cancel the bond due to the lack in formal validity
conditions or due to reasons such as such reasons, as well as all issues related to the liability

of the bond debtor could be listed.

Matters such as what kind of transactions should be made in order to exercise the
‘right of application’, which refers to the right of demand against borrowers who have taken
responsibility for the promissory note, and whether these transactions are mandatory, since
there is no special provision in the TCC on policies and promissory notes, article 822/i
provision of the TCC will be applied to the promissory note by analogy to the place of
payment law.

The law to be applied to the form of the protest and the procedures required for the use
and protection of the rights arising from a promissory note (such as the presentation of the
bond for payment and notice) shall be determined according to the law of the country where
the protest should be withdrawn or the transaction must be made (LRA-Locus Regit Actum
rule) (TCC Art.768).

The formal validity of borrowings made with promissory notes, is subject to the law of
the country where the borrowings are signed (LRA-Locus Regit Actum) (TCC Art.767). The
validity of borrowings made with promissory notes in terms of legal capacity is subject to the
national law of the person entering into debt. However, if this law refers to the law of another
country (reference - renvoi principle), that law is applied (TCC Art. 766 /1). In any case, even
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if he is not competent according to the relevant law, if he has signed the bond in a country
whose law considers him competent, he becomes indebted properly (TCC Art. 766/2). As it is
understood, the TCC adopts the theory of renvoi and the principle of transaction security only
in terms of “capacity to act and/or have, use or abuse of rights.
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YABANCI UNSURLU CEK UYUSMAZLIKLARINA
UYGULANACAK HUKUK SORUNU

. Dog. Dr. Mesut AYGUN
Anadolu Universitesi Hukuk Fakiiltesi Milletlerarast Ozel Hukuk Anabilim Dal

OZET

Maddi kambiyo senetleri hukukuna hakim olan miicerretlik ilkesi, kambiyo senetlerine
uygulanacak hukukun tespitini giiclestirmektedir. Bir kambiyo senediyle bor¢lanma soz
konusu oldugunda, temel iliskiden bagimsiz, kambiyo senetleri hukukuna 6zgii bir hukuki
iliski ortaya g¢ikmaktadir. Dolayisiyla uygulanacak hukukun tespitinde, kambiyo senedi
iligkisinin temelinde yatan iliskiye ne Olgiide itibar edilecegi; temel iliskiden bagimsiz
kambiyo senedi iligkilerine yonelik 6zel baglama kurallarina mi1 ihtiya¢ duyulacagi bu alanin
oncelikli sorunsalini olusturmustur.

Kambiyo senetleri hukuku alaninda iki biiylik sistemin varlifindan séz edebiliriz.
Bunlardan ilki, Cenevre Konvansiyonlari1 6nemli oOlgiide benimseyen Cenevre
Konvansiyonlar sistemi, digeri de 1882 tarihli Bills of Exchange Act’i esas alan Anglosakson
hukuk sistemidir. Anglosakson hukuk sisteminde, kambiyo senedinin iliskisinin temelinde
genellikle sozlesme iligkisi bulundugundan hareketle, bu alanda ortaya ¢ikan uyusmazliklarin
coziimiinde sozlesmeden dogan borg iliskilerine uygulanacak hukukla ilgili kuram ve
metodolojiye de itibar edilmektedir. Tiirkiye gibi Cenevre Konvansiyonlart sistemini
benimseyen hukuk cevrelerinde ise kambiyo senetlerinin miicerretligi ilkesi 6n plandadir.
Dolayisiyla polige, bono ve ¢eke uygulanacak hukuka iligskin olarak kanunlar ihtilafi kurallari,
kambiyo senedinin temelinde yatan iliskiye bakilmaksizin, bagimsiz olarak diizenlenmektedir.

Tiirk Ticaret Kanununda (TTK) yer alan polige, bono ve ¢eke iliskin kanunlar ihtilafi
kurallarinin kaynagi, 1930 yilinda kabul edilen “Polige ve Bonolara Iliskin Bazi Kanunlar
Ihtilafinin Coziimiine Dair Cenevre Konvansiyonu” ile 1931 yilinda kabul edilen “Ceklere
Iliskin Baz1 Hukuk Ihtilaflarnin Céziimiine Dair Cenevre Konvansiyonu” hiikiimleridir. S6z
konusu Konvansiyon hiikiimleri énce Isvicre Bor¢lar Kanununa (IBK), oradan da terciime
yoluyla 01 Ocak 1957 yiiriirliik tarihli ve 6762 sayil1 eski Tiirk Ticaret Kanununa alinmistir.

Bilindigi iizere, 6102 sayili Tiirk Ticaret Kanunu, 13 Ocak 2011 tarihinde Tiirkiye
Biiyik Millet Meclisi’'nde kabul edilmis, 14 Subat 2011 tarihinde Resmi Gazete’ de
yaymlanmig ve 01 Temmuz 2012 tarihinde yiiriirliige girmistir. 6102 sayili Tirk Ticaret
Kanununda yer alan hiikiimler, 6762 sayili eski TTK’ya gore, sadece dili sadelestirilerek ve
baz1 yeni ifadeler kullanilarak aynen muhafaza edilmistir. Police ve bonoya iliskin baglama
kurallari, 6102 sayilt TTK m. 766-775 arasinda; ¢eke iliskin baglama kurallar1 da m. 819-823
arasinda diizenlenmistir. Bunun yaninda, TTK m. 818’in yapmis oldugu géonderme nedeniyle
polige ve bono ile ilgili kanunlar ihtilafi kurallarini diizenleyen TTK m. 766, 768 ve 769 ile
yine TTK m. 820/I'nin gondermesiyle TTK m. 767/I1 ve III. fikralar1, ¢ek icin de
uygulanacaktir.

Police, bono ve c¢eke iligkin kanunlar ihtilafi kurallar1 yukarida da belirtildigi gibi
TTK’da yer almaktadir. Ancak, su husus unutulmamalidir ki, Tirk Ticaret Kanununda
kanunlar ihtilafina iliskin hiikiim bulunmayan hallerde, genel diizenleme niteliginde olan
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Milletleraras1 Ozel Hukuk ve Usul Hukuku Hakkinda Kanun (MOHUK) hiikiimleri uygulama
alan1 bulacaktir.

Bu sunumda ilk olarak, police, bono ve ¢ekten dogan uyusmazliklarda kanunlar ihtilafi
hukukunun baz1 genel problemleri tahlil edilecek, sonra, sekil ve ehliyet gibi ¢ekin gecerlilik
sartlarina uygulanacak hukuk tespit edilecektir. Takiben, police, bono ve cekle ilgili
bor¢lanmalarin sonuglarina uygulanacak hukuk iizerinde durulacaktir. Daha sonra polige,
bono ve ¢eke iliskin haklarin korunmasi ile basvurma hakkinin kullanilmasi i¢in gerekli
islemlere uygulanacak hukuk incelenecektir.

Anahtar Kelimeler: Kanunlar ihtilafi, Cek, Uygulanacak hukuk, Kambiyo senetleri,
6012 sayil1 Tiirk Ticaret Kanunu.

ABSTRACT

The principle of abstraction, which dominates the law of material exchange notes,
makes it difficult to determine the law that will be applied to bills of exchange. In the case of
borrowing with a bill of exchange, a legal relationship emerging that specific to foreign
exchange law, independent of the basic relationship. Therefore, in determining the law to be
applied, the extent to which the relationship underlying the foreign exchange bond will be
respected; whether there is a need for special binding rules for bills of exchange, independent
of the basic relationship, has been the primary problematic of this field.

Broadly, one may discern two systems in the law of bills of exchange. One of these is
the system of Geneva Conventions; the other is the Anglo-Saxon system which is based on
the Bills of Exchange Act of 1882. In the zones where the Geneva Conventions system is
endorsed, the principle of abstraction is pertinent. Therefore, the conflict of law rules
pertaining to the cheques is regulated in an abstract manner, without considering the rapport
behind the bill of exchange.

The legal source of Turkish conflict of laws about the cheques as specified in the
Turkish Commercial Law is the set of provisions in the Geneva Convention for the Settlement
of Certain Conflicts of Laws in Connection with Cheques of 1931. The relevant provisions of
this Convention have been directly adopted in the Turkish Commercial Law (TCC) no 6762.

As is known, the Turkish Commercial Code No. 6102 was adopted in the Turkish
Grand National Assembly on January 13, 2011, published in the Official Gazette on February
14, 2011 and entered into force on July 01, 2012. The provisions contained in the Turkish
Commercial Code No. 6102, according to the old TTC No. 6762, were kept in the same way
only by simplifying the language and using some new expressions. The conflict of laws rules
for policy and bonds, TTC No. 6102 m. 766-775; the conflict of laws rules for the check are
also It was organized between m. 819-823.

The conflict of laws rules regarding policies, bills and checks are included in the TCC,
as stated above. However, it should not be forgotten that, in cases where there are no
provisions regarding conflict of laws in the Turkish Commercial Code, the provisions of the
International Private Law and Procedural Law (MOHUK), which are general regulations, will
be applied.
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In this presentation, firstly, some general problems of the law of conflict of laws in
disputes arising from check will be analyzed, then the law to be applied to the validity
conditions of the check such as form and capacity will be determined. After that, the law that
will apply to the results of check-related borrowings will be focused on. Then, the law that
will apply to the actions necessary for the protection of the rights related to the check and the
exercise of the right to apply will be examined.

Keywords: Conflict of Laws, Cheque, Applicable Law, Commercial Papers, Turkish
Commercial Code with number 6102.
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